IN THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT
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1. The Diamond Manufacturers and Importers Association of America (DMIA) is a non-profit trade association composed of diamond manufacturers, importers and dealers.  Established in 1931, it is one of the leading and most respected such trade organizations in the United States.  Many members of DMIA process rough (uncut) diamonds into polished diamonds and sell them throughout the United States.  

2. The DMIA has a direct and concrete interest in this litigation, and in the opinion filed July 13, 2010 in Sullivan, et al. v. DB Investments Inc., et al. ___F.3d. ____, Nos. 08-2784/08-2785/08-2798/08-2799/08-2818/08-2819/08-2831/08-2881, 2010 U.S. App. Lexis 14375 (3d Cir. July 13, 2010).

3. Most of the members of the DMIA are class members in this case having claims under the federal antitrust laws and under pendent state laws.

4. Collectively, the members of the DMIA would receive a significant portion of the settlement proceeds of this litigation.

5. Even more importantly, all members of the DMIA stand to benefit from the consent injunction that is part of the settlement in this case.  The settlement will further promote a free, open and fair marketplace for diamonds.

6. The consent injunction in this case represents an historic milestone whereby De Beers has agreed to jurisdiction in the United States oversight by a United States Court, specifically the Federal District Court for New Jersey.  In the past, DeBeers has refused to acknowledge that it is subject to the laws of the United States by claiming there is no personal jurisdiction.

7. For both reasons, the DMIA and its members request that the Court, and the Court en banc, rehear the Opinion and Order entered July 13, 2010.  

8. The DMIA requests permission to submit the proposed amicus brief in support of rehearing, which is attached to this motion.

9. To the extent the attached brief is considered to be under Federal Rules of Appellate Procure 29, the DMIA respectfully requests that the length requirement of Rule 29(d) and the time requirement of Rule 29(e) be extended for this brief.


WHEREFORE, the DMIA requests that its motion for leave to submit its amicus brief in support of rehearing and rehearing en banc be granted. 

Respectfully submitted,

	/s/ Joanne Zack
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Bala Cynwyd, PA 19004
(610) 822-0201
	/s/ Robert J. LaRocca
        Robert J. LaRocca

KOHN, SWIFT & GRAF, P.C.

One South Broad Street 
Suite 2100

Philadelphia, PA 19107

(215) 238-1700
	/s/ Ben Kinzler

     
Ben Kinzler
General Counsel,
Diamond Manufacturers & Importers Association of America
580 Fifth Avenue, Suite 2000

New York, New York 10036

(212) 944-2066
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Interest of Amicus
The Diamond Manufacturers and Importers Association of America (DMIA) is a non-profit trade association composed of diamond manufacturers, importers and dealers.  It is one of the leading and most respected such trade organizations in the United States.  Most of the members of the DMIA are class members in this case, having claims under the federal antitrust laws and under pendent state laws. Collectively, the members of the DMIA would receive a significant portion of the settlement proceeds of this litigation.  Even more importantly, all members of the DMIA stand to benefit from the consent injunction that is part of the settlement in this case.  The settlement will further promote a free, open and fair marketplace for diamonds.

The Opinion and Order entered July 13, 2010 should be reheard or reheard en banc for the following reasons.

A. The Court Has Confused Litigated and Consent Injunctions

One of the primary benefits of the settlement to DMIA members is the consent injunction by De Beers, an historic agreement that ends what plaintiffs contend has been decades of anti-competitive conduct by De Beers that has harmed U.S. diamond manufacturers, importers, dealers, and ultimately U.S. consumers.  There is no dispute that, had the case been litigated rather than settled, defendant De Beers could have opposed the entry of such an injunction, including on the ground that class member lack “standing” to seek such an injunction because they face no significant threat of future antitrust harm.  However, De Beers instead agreed to waive those arguments and agreed to the terms of the injunction.


The Opinion deems De Beers’ waiver to be irrelevant, because the Court states that it has an independent duty to determine whether the plaintiffs can demonstrate injury.   ADDIN BA \xc <@rec> \xl 23 \s YXNBHA000022 \l "Lexis Opinion at *60-61" Sullivan v. De Beers, Nos. 08-2784/08-2785/08-2798/08-2799/08-2818/08-2819/08-2831/08-2881, 2010 U.S. App. LEXIS 14375, at *60-61 (3d Cir. July 13, 2010) (“LEXIS Op.”).  The Opinion conflicts with well-settled law. As the Supreme Court long ago stated:


Parties to a suit have the right to agree to anything they please in reference to the subject-matter of their litigation, and the court, when applied to, will ordinarily give effect to their agreement, if it comes within the general scope of the case made by the pleadings.

  ADDIN BA \xc <@cs> \xl 68 \s YXNBHA000001 \xhfl Rep \l "Pacific Railroad v. Ketchum,<SoftRt>101 U.S. 289, 25 L. Ed. 932 (1879)" Pac. R.R. v. Ketchum, 101 U.S. 289, 297 (1879).


In  ADDIN BA \xc <@cs> \xl 92 \s YXNBHA000002 \xhfl Rep \l "Local Number 93, Int’l Assoc. of Firefighters v. City of Cleveland,<SoftRt>478 U.S. 501 (1986)" Local Number 93, Int’l Assoc. of Firefighters v. City of Cleveland, 478 U.S. 501, 525 (1986), an employment discrimination class action, the Supreme Court approved a settlement consent decree that provided benefits to individuals who were not the actual victims of employment discrimination, even though the district court could not have ordered that relief as a matter of law outside the settlement context.  ADDIN BA \xc <@$id> \xl 10 \s ID \xhfl Rep Id. at 514. The Supreme Court thus approved a class action settlement that benefitted persons who had no standing to sue.


The Supreme Court reasoned in  ADDIN BA \xc <@$cs> \xl 12 \s YXNBHA000002 Firefighters that consent decrees are simply a form of settlement “entered into by parties after careful negotiation has produced agreement on their precise terms,”  ADDIN BA \xc <@$id> \xl 10 \s ID \xhfl Rep id. at 522 (quoting  ADDIN BA \xc <@cs> \xl 58 \s YXNBHA000003 \xhfl Rep \xqt \xpl 1 \l "United States v. Armour & Co.,<SoftRt>402 U.S. 673 (1971)" United States v. Armour & Co., 402 U.S. 673, 681-82 (1971)). “[I]t is the parties’ agreement that serves as the source of the court’s authority to enter any judgment at all.”


This year, in  ADDIN BA \xc <@cs> \xl 54 \s YXNBHA000004 \xhfl Rep \l "Reed Elsevier v. Muchnick,<SoftRt>130 S.Ct. 1237 (2010)" Reed Elsevier, Inc. v. Muchnick, 130 S. Ct. 1237, 1249 (2010), the Supreme Court held that the district court “had jurisdiction to approve the settlement” of a class action where the class consisted of freelance authors, some of whom had registered their works with the federal Copyright Office, and many of whom had not done so.  Section 411(a) of  ADDIN BA \xc <@st> \xl 16 \s YXNBHA000005 \l "17 U.S.C. 411(a)" 17 U.S.C. requires registration before filing suit in federal court.  Had they not settled the case, the defendants could have moved to dismiss the claims of the unregistered copyright holders for lack of standing under  ADDIN BA \xc <@$st> \xl 16 \s YXNBHA000005 Section 411(a), but defendants agreed to waive this standing bar in order to achieve complete peace.  The Second Circuit Court of Appeals had sua sponte refused to approve the settlement and dismissed the appeal for lack of subject matter jurisdiction, holding that  ADDIN BA \xc <@osdv> \xl 14 \s YXNBHA000023 \l "section 411(a)" Section 411(a) was subject matter jurisdictional.  The Supreme Court reversed, holding that Section 411(a) is not jurisdictional.   ADDIN BA \xc <@$cs> \xl 13 \s YXNBHA000004 Reed Elsevier is authority that class actions can be settled even if the claims of a significant number of class members could be dismissed for lack of standing.  

 
Similarly, this Court held in  ADDIN BA \xc <@cs> \xl 60 \s YXNBHA000006 \xhfl Rep \l "Sansom Committee v. Cook,<SoftRt>735 F.2d 1535 (3d Cir. 1984)" Sansom Committee v. Cook, 735 F.2d 1535, 1538 (3d Cir. 1984), that “[c]onsent decrees need not be limited to the relief that a court could provide on the merits.”  Indeed, numerous cases in many circuits have been settled under such principles.  See, e.g.,  ADDIN BA \xc <@cs> \xl 73 \s YXNBHA000007 \xhfl Rep \l "In re “Agent Orange” Prod. Liab. Litig.,<SoftRt>818 F.2d 179 (2d Cir. 1987)" In re “Agent Orange” Prod. Liab. Litig., 818 F.2d 179, 185 (2d Cir. 1987) (a district court may “provide[] broader relief [in a class action that is resolved before trial] than the court could have awarded after a trial.”);  ADDIN BA \xc <@cs> \xl 54 \s YXNBHA000008 \xhfl Rep \l "United States v. Davis,<SoftRt>261 F.3d 1 (1st Cir. 2001)" United States v. Davis, 261 F.3d 1, 22 (1st Cir. 2001) (approving consent decree that included as signatories approximately thirty-four entities that were never sued by any party in the litigation, where the settled claims were “based on the same body of evidence and raise[d] the same issues” as the claims in the suit);  ADDIN BA \xc <@cs> \xl 76 \s YXNBHA000009 \xhfl Rep \l "United States v. Charles George Trucking,<SoftRt>34 F.3d 1081 (1st Cir. 1994)" United States v. Charles George Trucking, 34 F.3d 1081, 1090 (1st Cir. 1994) (approving consent decree in a CERCLA action that resolved the settling defendants’ liability for damages to natural resources although the United States’ complaint did not make such claims);  ADDIN BA \xc <@cs> \xl 60 \s YXNBHA000010 \xhfl Rep \l "Duran v. Carruthers,<SoftRt>885 F.2d 1485 (10th Cir. 1989)" Duran v. Carruthers, 885 F.2d 1485, 1490-91 (10th Cir. 1989) (finding jurisdiction to enforce “elaborate” class action consent decree prescribing extensive regulations for prison’s operation, even assuming certain provisions of the decree did not “bear directly on federal rights”);  ADDIN BA \xc <@cs> \xl 58 \s YXNBHA000011 \xhfl Rep \l "Kozlowski v. Coughlin,<SoftRt>871 F.2d 241 (2d Cir. 1989)" Kozlowski v. Coughlin, 871 F.2d 241, 244-45 (2d Cir. 1989) (finding jurisdiction to enforce portions of consent decree regulating prison visitation sanctions even if provisions were not constitutionally required);  ADDIN BA \xc <@cs> \xl 80 \s YXNBHA000012 \xhfl Rep \l "United States v. Cinergy Corp.,<SoftRt>No. 99-cv-01693 (S.D. Ind., filed Dec. 22, 2009)" United States v. Cinergy Corp., No. 99-cv-01693 (S.D. Ind., filed Dec. 22, 2009, docket no. 1841) (proposed partial consent decree in Clean Air Act litigation that would require defendant energy company to implement additional “environmental mitigation projects” that it is “not otherwise required by law to perform”);  ADDIN BA \xc <@cs> \xl 95 \s YXNBHA000013 \xhfl Rep \l "NaturalResources Defense Council v. Whitman,<SoftRt>2001 WL 1221774 (N.D. Cal. Sept. 24, 2001)" Natural Res. Def. Council v. Whitman, No. C 99-03701 WHA, 2001 WL 1221774, *10-12 (N.D. Cal. Sept. 24, 2001) (approving decree requiring Environmental Protection Agency to issue determinations under Insecticide, Fungicide, and Rodenticide Act although suit was brought under Food, Drug, and Cosmetics Act).


The Opinion contradicts this jurisprudence. It incorrectly assumes that the Court has the same duty to adjudicate claims and defenses (or at least the defense of lack of standing) in the settlement context that it does in the litigation context. As shown above, the Court does not have this duty and may approve a settlement providing relief that the court could not have ordered in contested litigation.  On the contrary, the duty of the Court under  ADDIN BA \xc <@ru> \xl 10 \s YXNBHA000014 \l "Rule 23(e)" Rule 23(e) is to assure that the settlement is fair, adequate and reasonable to the class and particularly the absent class members. No class members have benefitted from the Opinion’s holding that De Beers cannot waive defenses and agree to change its future conduct for the benefit of the class. 

The Opinion’s statement that federalism concerns militate against certifying the settlement class is based on the same error. The Opinion cites  ADDIN BA \xc <@cs> \xl 67 \s YXNBHA000015 \xhfl Rep \l "Montgomery Ward & Co., Inc. v. Pac. Indem. Co.,<SoftRt>557 F.2d 51" Montgomery Ward & Co. v. Pac. Indem. Co., 557 F.2d 51, 56 n.8 (3rd Cir. 1977), for the proposition that federal courts do not have the power to “deny substantive rights created by State law or create substantive rights denied by State law.”  This is true, but in approving settlements and consent decrees, federal courts do not create substantive rights.  Instead, those rights are created by the agreement of the parties.  In  ADDIN BA \xc <@cs> \xl 127 \s YXNBHA000016 \xhfl Rep \l "In re Prudential Ins. Co. Am. Sales Practice Litig. Agent Actions v.Prudential Ins. Co. of Am,<SoftRt>148 F.3d 283 (3d Cir. 1998)"  In re Prudential Insurance Company America Sales Practices Litigation, 148 F.3d 283 (3d Cir. 1998), where it was alleged that “the district court’s fairness determination violated . . . the Rules Enabling Act by altering the substantive contractual and statutory insurance rights of the class,”  ADDIN BA \xc <@$id> \xl 3 \s ID id. at 318, this Court held that “approval of a settlement under  ADDIN BA \xc <@ru> \xl 7 \s YXNBHA000017 \l "Rule 23" Rule 23 ‘merely recognizes the parties’ voluntary compromise of their rights’ and does not itself affect their substantive state law rights.”   ADDIN BA \xc <@$id> \xl 10 \s YXNBHA000016 \xhfl Rep Id. at 324 (citing In re the Prudential Ins. Co. of Am. Sales Practices Litig., 962 F. Supp. 450, 561-62 (D.N.J. 1997).

B. The  ADDIN BA \xc <@reg> \xl 24 \s YXNBHA000018 \l "Opinion Requires De Novo" Opinion Improperly Requires De Novo Review of Consent Injunctions


As a result, the Opinion requires the Court to review de novo whether the record contains sufficient evidence of “threatened harm” to support a consent injunction:

The plaintiffs must demonstrate that, regardless of their past harm, they are likely to suffer harm in the future.

 ADDIN BA \xc <@rec> \xl 14 \s YXNBHA000024 \l "Lexis Op., *59" LEXIS Op., at *59.   The Court then conducts an extensive de novo review of the record, and concludes such evidence is lacking.   ADDIN BA \xc <@rec> \xl 20 \s YXNBHA000025 \l "Lexis Op., pp. 59-66" LEXIS Op., at *59-66.


This is inconsistent with the standards for a settlement, discussed above.  If  plaintiffs, before obtaining a consent injunction, had to “demonstrate” to the Court that, “regardless of their past harm, they are likely to suffer harm in the future,” only plaintiffs who would be able to defeat a summary judgment motion on this issue could settle their claims.  This requirement is clearly at odds with the cases cited and quoted above, and confuses litigation on the merits with settlement.  When the Justice Department enters into consent decrees in antitrust cases, as it frequently does, it does not have to make this type of an evidentiary showing.  After all, the purpose of a settlement is to relieve district and appellate courts from the burden of reviewing extensive records and making such factual and legal determinations.

C. The  ADDIN BA \xc <@reg> \xl 31 \s YXNBHA000019 \l "Opinion Conflicts With Warfarin" Opinion Conflicts With Warfarin

A similar error is the Opinion’s holding that a damages class cannot be certified because the predominance requirement of  ADDIN BA \xc <@ru> \xl 13 \s YXNBHA000020 \l "Rule 23(b)(3)" Rule 23(b)(3) has allegedly not been met.  Although the Opinion states that the “predominance of an issue depends on the value that addressing it will yield for all class members,”   ADDIN BA \xc <@rec> \xl 15 \s YXNBHA000026 \l "Opinion at * 23" LEXIS Op., at 23, the Court’s analysis deviates from this standard and does not differentiate between issues that would predominate in a settlement as opposed to a litigation context.  Yet, as this Court stated in  ADDIN BA \xc <@cs> \xl 71 \s YXNBHA000021 \xhfl Rep \l "In re Warfarin Sodium Antitrust Litigation,<SoftRt>391 F.3d 516 (3d Cir. 2003)" In re Warfarin Sodium Antitrust Litigation, 391 F.3d 516 (3d Cir. 2003), “this difference is key.”  ADDIN BA \xc <@$cs> \xl 26 \s YXNBHA000021 \xhfl Rep 


In certification of litigation classes for claims arising under the laws of the fifty states, we have previously noted that the district court must determine whether variations in state laws present the types of insuperable obstacles which render class action litigation unmanageable. . . . However, when dealing with variations in state laws, the same concerns with regard to case manageability that arise with litigation classes are not present with settlement classes, and thus those variations are irrelevant to certification of a settlement class.  

Id. at 529


All class members here alleged that they were harmed by the anticompetitive conduct of the defendant.  The fact that different jurisdictions have different ways of providing redress for such harm does not prevent a court from certifying a settlement class in order that all those harmed may receive the compensation that the defendant has agreed to pay.  Just as in  ADDIN BA \xc <@$cs> \xl 8 \s YXNBHA000021 Warfarin, liability here “depends on the conduct of [the defendant]” and not “on the conduct of individual class members.”  ADDIN BA \xc <@$id> \xl 10 \s ID \xhfl Rep Id. at 528.  These class members should not be deprived of the benefits of this settlement.


The Opinion purports to distinguish  ADDIN BA \xc <@$cs> \xl 8 \s YXNBHA000021 Warfarin on the ground that some class members here have no claims at all.   ADDIN BA \xc <@rec> \xl 19 \s YXNBHA000027 \l "Opinion at *31 n.12" LEXIS Op., at *31 n.12.  The Opinion appears to determine that there are some states that allow no recovery under any theory to its citizens for harm caused by the decades-long activities of a monopolist.   ADDIN BA \xc <@$id> \xl 13 \s ID \xhfl Rep Id., at *41-42.  The record provides no basis for such a sweeping finding and, in view of De Beers’ agreement to settle with and compensate class members in all states for a release of their claims, such a finding is inherently implausible.  Indeed, only after litigation of all asserted legal theories under the law of all fifty states on the specific facts alleged by the class here could such a finding be made.  Yet, settlements are reached among parties, and courts encourage the making of such settlements, precisely to avoid such litigation.  Moreover, state courts often approve state law class action settlements which include the release of claims that could not have been brought in that state.  See, e.g., Matsushita Elec. Indus. Co. v. Epstein, 116 S. Ct. 873 (1996) (judgment approving class action settlement in Delaware Chancery Court releasing federal claims that could not have been brought in that forum is entitled to full faith and credit because Delaware itself would find the judgment preclusive).  The settlement of claims that could not have been brought in the state forum was found permissible by both the Matsushita state court and the U.S. Supreme Court.  


Amicus respectfully requests that this Court order rehearing en banc to address the important issues raised by the petition for rehearing.

Respectfully submitted,


	/s/ Joanne Zack
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� This case raises only statutory or common law standing issues, not issues under Article III of the Constitution. The Complaint here alleges that each class member has been injured in fact by the monopolistic practices of De Beers. See Heckler v. Mathews, 465 U.S. 728, 738 (1984) (to meet the Article III standing requirement, a plaintiff must actually have suffered, or be threatened with, an “injury in fact”).
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